
I

U.S. EPA' Docket Number
RCRA-03-2011-0068

I !

i I
: I
, I

Proceeding Under Section 3008(a) of
the Resource Conservation and
Recovery ~Ct, as amended 42 C.S.C.
Section 6928(a)

I

Respondents.
:

Faci ity.

and

BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

i REGION III I
' I

In tie Matter of: . ~

CHHM-SOLV, INC., formerly tradmg as )
Chefuicals and Solvents, Inc.: )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AU TINHOLDINGS-VA,L.L.CC.

Chem-Solv, Inc.
1111 Industry Avenue, S.E.
I 140 Industry Avenue, S.E.
Roan ke, VA 24013,

REPLY BRIEF IN SUPPORT OF RESPONDENTS'I

'VIOTION TO TAKE DEPOSITIONS UPON ORAL QUESTIONS

COME NOW RespondenJ Chern-Solv, Inc. ("Chern-So])) '~nd Austin Holdings-VA,

L.L.C. ("Austin Holdings") (COlIec
1

1

tivelY, the "Respondents"), by co~n1el, pursuant to Rule 22.16

I I I
(b) of thc Consolidated Rules of Practice (40 C.F.R. § 22.16(b)), and respectfully submit this

' I ' I
Reply Brief in Support of Re~pondents' Motion to Take Depositi~n1 Upon Oral Questions uf

Kenne h J. Cox, Elizabeth A. 'Lo~nan, and Jose Reyna, HI (COlIe~tivelY, the "Complainant's

Witnesses") (the "Respondents' Mltion")' I

'

[In its response to t~e kespondents' Motion, the Co~pjainant argues that the

j I • IRespo dents' Motion is deficient 1J1ecause it does not comport with the requirements for "other
I I , I

discov ,ry" set forth in the Con~olidated Rules of Practice, 40 C.F.R', PIart 22. Specifically, the

I I
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Co plainant alleges that the Respondents' Motion: (I) fails to deLribe in detail the nature of

the infonnation and/or docu~eJs sought: (2) fails to propose an; tJme(s) or place(s) where the

j . \ I I
pro osed depositions would be c\onducted; (3) unreasonably burd~ns the Complainant; (4) seeks

! I I
infmmation that is most reasonably obtained from sources other than Complainant; (5) fails to

k ' " . h h "'fi I b' I d' d
i

,I - , I " h 'see 1ll10nnatlon t at as slgm lcant pro atIve va ue on a Ispute I~sue ot matena tact t at IS

rele~ant to liability or the relief laught; (6) fails to explain why thJ
I

information sought cannot

reas nably be obtained by a!teJative methods of discovery; (7) }ai\s to present any reason to
! \ I

;::~Iat~:: ::I~e:i::::Sr::e:~:::da::~:~~:i~S ~:i~~::iede~: :~1j:i;eo;::0::d:r:;::::ss~~:
for taLng oral depositions by ~he bomPlainant's Witnesses. \

I \1

(Con~plainant'sResp, to Mot. for Dep, 11-12.) I \

The Respondents state as )OllOWS in response to the alleged ~eficiencies listed above:
, \ i I, ,

A. Respondents Have Adequately Identified the Nature.of Information Sought.

In its response to the Resplndents' Motion, the complainan~ Jgues that the Respondents

" '1 'd 't' h f' hi , " . h k b i. \ I' h C I' ,1al t 1 entI y t e nature 0 i t e m10nnatlOn t ey see to 0 tallli rom t e amp amant s

w,,"L,. (C"mpl,iM,f" ~"j. "Mo'. fo' Dop. 12-15.) Tho,R",""",," ""P~"""Y
diSagrL, As set forth in the I, Memorandum of Law in Support of ~he Respondents' Motion,

I iII
certairl statements made by Complainant's Witnesses in declarations submitted to the Court by

\'\:
the Complainant in support of i;s Motion for Accelerated Decision are i"n conflict with statements

d 1. 'd 'fi d b
i J d 'h' I ' , I Phi, ,I, E h 'ffid'rna e my witnesses 1 entI Ie y ",espon ents III t elr mha rc canng xc ange III a I aVlts

SUbm)red 10 the Court in OP~oSI'\tion to the Complainant's MotiU for Partial Accelerated
, I \
' ,

Decision. Specifically, there arr conflicts between comPlainan.t'\s Witnesses' testimony
\ I ' ~

conceming Jamison G, Austin',s whereabouts during the May 23,1 2007 sampling event and

2
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wh !'her Mr. Austin told the Complainant's Witnesses that the "trench drain" in the "blcnd room"
, : I

loca' ed at Chem-Solv's facility was connected to a rinsewater holding tank referred to by the
i

Res' ondents as "Rinsewater Holoing Tank No, I", I
Contrary to the comPILnant's assertions, the Responderits do not scck additional

'"'T";0" '0",=;08 'h' ",",1 of <h' ,=" drni" " tl" "m, ; f I" EPA'" ;""ptt""" "' <h,

sampling event in May 2007,1 IJtead, the Respondents seek to di~cdver infonnation concerning

t
! \ i I

Mr. ,ox's recollections about his alleged conversation with Mr.:, Lestcr regarding the "trench
. \ I

drai!" and Ms. Lohman and Mi' Reyna's recollections of the samrling event, including Mr.

AustJn's whereabouts during the entire sampling event, because the declarations and other

docuLentation available to t~e Jespondents do not fully convcy thJ Complainant's witnesses'

mentL impressions or their ~ndlstanding of these disputed fact~J issues. Accordingly, the

R id k i,1 . C I' , .1\ . h hespQln ents see an oPPorlumti to questIOn omp amant s wltnesses concermng w at t ey

recalltabout the alleged state~ents made by Mr. Austin about the i"tnch drain," whether Mr.
. ' I

Austi. was prescnt during ce~ain portions of the sampling event, and the protocols used by the

EPA,l inspectors during the' sampling event. Clearly, such menIal impressions arc most

reaSOlblY obtained from the comblainant's Witncsses themselves.

B. Respondents ~id \' Not Identify a Proposed Ti~e or Place for the
Complainant's Witnesses' Depositions in an Effort to Accommodate the
Complainant's Co~nsel's Schedule and Complainant,'s \Vitnesses' Schedules.

, I \ I
The Respondents agree with the Complainant's assertion thathhe Respondents did not

: \ ! I
propos\ a time or place for thie c~mPlainant's Witnesses' depositiiY to be conducted in the

Respolildents' Motion. As the Complainant states in its response to the Respondents' Motion,

J ! I' I I
Mr. cr is employed by the U.S. Environmental Protection Agency (the "EPA") and works out

of EP offices located in Philadelbhia, Pennsylvania, and Jose Re;nl, III is employed by the

\
3 \
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I
EP and works out of EPA offices located m Fort Meade, Maryland. Moreovcr, the

Res~ondents further recognize I that Elizabeth A. Lohman is' imPloyed by the Virginia
] . . : \

Department of Environmental Quality (the "VA DEQ") and works out of VA DEQ's Roanoke,

V· l. ff' A d' 'I I. ff d hi C I' , W' ,lrgmIa a Ice. ccor mg y, In an e art to accommo ate t e amp amant s Itnesses

sCheLles, the schedules of thl
i

Complainant's counsel, and t~ ~rovide flexibility for the

10giSliCal issues involved in coLdinating such schedules, and m~king necessary travel and

10dgilg arrangements, the Resbondents did not propose a timJ or date certain for the
I I \ : i. I

Complainant's Witnesses' dc~ositioIls in the Respondents' Motion. ii, I
The Respondents would ble willing to depose Mr. Cox in Philadelphia, Pennsylvania on
iii!

or be are February 28, 2012, Mr. Reyna in Fort Meade, Maryland on or before March 2, 2012,
ii " I
l : I I

and Ts, Lohman in Roanoke,' Vliginia on or before March 6, 20
i

I2[. Should these dates and

reaso able locatIOn. ,
I

C. The Relief Requested Will Not Unreasonably Burden the Complainant.

Complainant argues i~ it1 response to thc Respondents' Jotion that the requested

deposi ions will unreaSOnablY' bur~en the Complainant. The Res~oidents recognize that the
I I' , i

Camp ainant's Witnesses reside in
l
,three different states. For the ~a~e of convenience, if the
; \ \

CampI inant could arrange for Mr. Cox and Mr. Reyna, both of whom are EPA employees, to be

availa lIe on the same day f~r d~Positions in Philadelphia, pe~.SIYIVania or Fort Meade,
'. \1, I! : I

Maryland, the Respondents woulll be agreeable to such an arrangement. Morcover, the

R id '11' hi Id I h C I' , W· I I'd . . hesporl ents are WI mg to sc cue t e amp amant s Itnesses eposttIons at t e

i \

4
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I

con 'enience of the comPlain,ant \s counsel, in order to reduce the b,urden such depositions would
, I I I

pos on the Complainant as mUCl\!,as possible. \ \

Although, it may be imp~,ssible to eliminate burden on the Complainant resulting from
I II, • I

the Complainant's Witnesses' depositions, such burdcn will not be unreasonable under the

L · I ' Icircu stances. For cxample, the grounds for Respondents' Motio~ arose when the Complainant

prodLed declarations by the Co~plainant' s Witnesses in support ~f:its Motion for Accelerated

D~iL, A~oro',g[y, if <he 1imp[.~, ru., ,", fik' ,",h 'd,rn""~. ,he R"p",'"''
WOUI~ not need to depose the COILplainant's Witnesses concerning tle subjects sct forth in the

R \ d . M' Th' II . h C I" I' I d' ."eSPCil\n ents' olton. us, to rliqUlre t c omp amant s counse I ti spen time prepanng ,or

and a tcnding the Complainant's Witnesses' depositions, both of whi~h are standard activities in

, 'I d" j' d I ' \I. bl d h .' I M hClV! procee 1I1gs 111 e era court, lIS not unreasona e un er t e cIrcumstances. oreover, t e

\ \' ' I
comJlainant is represented by tw~ attorneys. Thus, the same attorney will not have to prepare

fm 'r ,n,,' ,II W~ of 'h' CJbl_f, Wi",,",,' "P'""'"':' ~"' <h' fm,"o'," ='o~,
'he Rr"'rul~n "ohm" <h" "':' '~"'""'"po",""'" "nh, Comp[ii!'",'" Wi',,",," w'" ld ,,,
unreasonably burden the comPlaiJant. i I

, II ' I

D. Respondents Seek 'Information That Is Most Reasonably Obtained From tbe
CompJainant'sWitnesses. I \

C I · . " I h R d ' M' '. h h R domp amant argues m, ItS response to t e espon ents otlon t at t e espon ents

i I I I
actuall~ seek to determine whether\Mr. Austin provided information to Mr. Cox regarding the

"trenJ drain" in the blend rooll located at Chem-Solv's faciliiy \that is in conflict with

""""1,, m,', " M" A""",:, 1)00" Aliid=i, '"' wh"h" M~ "'"""" ,,'""lIy wiOn""d

the M ' 23, 2007 sampling ev~nt, J~ set forth in Mr. Austin's initial' ~ffidavit. (Complainant's

, II"
Resp. ot. for Dep. 18.) The Respondents respectfuUy submit that ;hi~ is a mischaracterization

of the information they are seeking.

5
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The Respondents know th~t the "trench drain" in the blend room located at Chem-Solv's
II " I

facil,ity was disconnected from the rinsewater holding tank year~ ;rior to the May 2007 EP1\

inspLtion and sampling event. ~hey further know that Mr. Austin lactuallY witnessed the May

I Il ' 1
23, 2007 sampling cvent, Thus, Ire Respondents are seeking to dePl?se Mr. Cox concerning the

I ' II . 'I

statement allegedly made by Mr. Austin to Mr. Cox about the ','trench drain" in order to

deter~ine the context of this statllent and whether Mr. Cox's recoll~ction is faulty, Moreover,

the ~espondents seek to depose L\I, s. r.ohman and Mr, Reyna concerLng their interactions with

1 i \1 I
!vir. ustin during thc May 23, 2007 sampling event to determine whether it is possible that Mr.

AustI was actually present for pd1hions of this sampling event and ~o lestablish that they may not

h b t' h' ,I " Th" ti I . h' h have een aware 0 ts presen e at certam tImes, IS m ormatIOn, w IC concerns t e
'I : I

the C mplainant's Witnesses themselves, Although the Complainant's Witnesses have made

, h' b \I, d' h' , d
l

I' 'h 'statements concernIng t en 0 seo/atlOns unng t e mspectlOn an samp 109 event 10 t en

declJrtions, their inspection replhs, and their field notes, the Res~ondents actually seek to

I h ' I' ,,\1, h' . 'h;MI 'd' .exp Ole t elr menta tmpresslOns C0ncemmg t en conversatIOns Wit r. Austm an mteractlOns

\

' I

! I
with \ r, Austin, Thcsc documents raise the questions that the Respondents mtend to pose to the

, \ ' I
Complainant's Witnesses, but do not answer them. This informatio~ can only be obtained from

h C \ I' " h' \1'1 A 'h I ,t e omp amant s wItnesses t emse ves, ny suggestIOn to t e contrary IS erroneous.

E. The Information sllght by the Respondents Has Siig~ificantProbative Value
on a Disputed Issu~ lofMaterial Fact That Is Relevant to Liability.

C h C I , II" 'M C' I I I, 'Montrary to t e omp amant s assertIOns, r. ox s menta ImpreSSIOns concernmg r.

Austin s statements to him abo~t tJl "trench drain" located in the "blJd room" at Chem-Solv's

ti '1' b' d h ' II h ld' ani< I ' d
i , d' f ' 1aCI [ty clOg connecle to t e nnserrater 0 109 tare re evant to a Iispute Issue 0 materia

fact co' cerning liability, The Complainant takes the position that it ii solely the nature of the

'\ 6 I I
I
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contrnts located in Rinsewater Holding Tank "No. I that has significant probative value on
I I

disputed material facts relevant to liability in this matter. As the Court noted in its February 2,

20 '1 O,d" D,oy'og Comp"JL Molleo r" P""I,' A"" ","d ~ Do'i,ioo, ili' Comp'.o~'
has IIrcviously taken the Position! Iithat the factual questions of Wheth~r or not the "trench drain"

\ . I . ,
was wnnected to the rinsewater Holding tank goes to the issue of wh~theror not the Respondents

used Rinsewater Holding Tank N~I': 1 to accumulate waste. .', '

For the reasons stated in the Respondents' Response to the .Complainant's Motion for

I I

partialI Accelerated Decision, it is.. the Respondents' position that th.e contents of Rmsewater

. . II . . ' !
Holding Tank No. 1 cannot be conSIdered waste untJl they were removed from the tank and

\ II,I
Chem-Solv made the election to oispose of it. Therefore, whether or not the trench drain was

I d h .. M 20·07 II. f I th I . \ d I' h . 1 .conn ·cte to t e pit m ay \~ m act re evant to e centra Issue un er ymg t e VIO atIons
. \ i I

allegd in the Complaint, which is whether Rinsewater Holding Tank No. 1 was used by

I

ndents to accumulate waste. Accordingly, for the reasons stated io Rcspondents' Motion,

ndents seek infonnation thall~as the tendency to provc a fact thlt is of consequence in this

matte. As such, it meets the' Ej\i:ro=,"~' App"" ""Md', D'"+OO 01 'pro"""" ",,,'
I .

See e.. In reo Chautauqua Har~walCorp., 3 E.A.D. 616, 622 (1991). II

Similarly, the comPlainaJ\s. Witnesses' mental impressions concerning whether or not
. II I

Mr. ustin was present during tre sampling event are relevant to' the issue of the EPA's

. 1 d I'· llih d M A ., . i· h ~ d' fmspec ors j awe samp mg met 0 s. r. ustm S testImony IS t e loun atlOn or

R d · . " II, h d' h EPA!' . , f 'lespo'l ents' expert wItnesses argument tat, ue m part to t e s mspectors al ure to

comPlt with the EPA's prescribed IsamPle collection requirements, thi materials sampled were

I . f Ii h . f . 'd!' h I'd' f hnot rep,resentatIve 0 any waste stream at t e pomt 0 generatIOn, un ennme t e va I Ity 0 t e

1 . I d h' h ...\ \1 f h . I' II d' h C· i I' b d Thana ytl a ata upon w IC a majorIty 0 t e VIO atlOns a ege m t e omp amt are ase. us,

I,
,
,

\'
7
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F.

contrary to the Complainant's argument, Mr. Austin's observations concerning the EPA's

inspLtors' sampling methods, Jlack thcrcof, go to the heart o~ one of the Respondents'

\ \ 1
&~~s. I

, I ' I
The Information ~ought by Respondents Cannot Reasonably be Obtained by
Alternate Method~ of Discovery. , \

In its response to the ~es~lndents' Motion, the Complainant 'argues that the information

" Iii i
SOUgit by Respondents can rea~onably be obtained by alternate, sources and methods of

d· A . h C I' Iii ~'I h d h fl h . r . h bIsclery. gam, t e omp amant ,al s to compre en t e naturc 0 ,t e 111l0rmaUOn soug t y

h d N . h h R \I' d I 1. 'd h . d j' ht e espon ents. elt er t e espon ents, nor anyone ese, can peer mSI e t e mm sot e

com~lainant's Witnesses. Thus, l~ set fOlth above, the only available
l
source for the information

J b h R d h ~ I' , W' , I .\. . hsoug'f Y t e cspon ents - I e I.tmp amant s ltnesses menta l~presslOns concernmg t e

subje€ts identified in the RespoJents' Memorandum of Law in SUbport of the Respondents'

M · 1 . h C" I' , 'w· ll! h I I 'IOlIln - IS t e omp amant s Itn,esses t emse ves. "

Furthermore, the "spontaJ~? that is the hallmark of a deposiiion - the opportunity and

b'I' (.11 11 d .,. d") da I ItIto pursue responses es:ec'i y unexpecte ones or ones POmlI\ng m new uectlOns an

[,norm," wbmw, <boy miJI"lead - is only available through depositions." In re: Isochem

III '
North America, LLC, Docket NO

I

': TSCA-02-2006-9143, 2008 E,P~ AU LEXIS 8* 17-18

I ' II ' I
(March 6, 2008). Thus, the requested depositions of the Complainant's Witnesses are the most

realistLallY effective means to lbtain substantive evidence cr:tilal to the Respondents'

d \ d' f h C I' J. , I . ." fl h b' d 'b d .un ers"lan mg 0 t e amp amant 'Is witnesses menta Impressions 0 t e su ~ects cscn e 111

" \" " \

the Re pondents' Motion and the Memorandum of Law in Support thereof. Cross examination

h i'. Id ffi • IIi h . . d b I' c
l
, I . , w· .at t e heanng wou not su Ice, given t e questIOns raise y t Ie amp amant s Itnesses'

d I I. . h C ' I 1.1
1

, w· , II' 'f hi . . . h Mec adtlOns concernmg t e omp amant s Itnesses reco ectlOns 0 t elr mteractlOns WIt r.

Austin. Only depositions of such J!ltnesses upon oral questions willleL the Respondents to the
I , \

\1 8 i
I
,



inforation they are seeking in advance of the hearing, so that they ,will havc an opportunity to

adeq ately prepare their defenses to the alleged violations. ' \

G. Respondents are[ ~ot Required to Establish That the Information Sought
May Otherwise ~ot Be Preserved for Presentation by a Witness at the
Hearing in this Matter. i

. Iii ' I,

Complainant erroneously argucs that the Respondents are required to establish that there

. b . I b l' Ilhl I . r . h f . hi C I' , W·
IS a 1u stanlta reason to c ICVC t: at t le IIlWrmatlon soug t rom t e, omp amant s Itnesses

. h b f dill .. l' Ih · b d ~may not, m tea scncc 0 eJ?osltlOns upon ora questIOns, ot erWlse e preserve ,or

",,~"MI"" by "och wl<n~~" 1, ~,b",I",. The Ro"",,,oo.J lewo "" m,d, M" m

arguJlent because they are not reJ\~ired to do so under Section 22. I9(e)(3) of the Consolidated

III • 1

RUlejOfPractice (40 C.F.R. § 22.y(e)(3)). • \

Contrary to the comPlainl~t's argument, a leave to take a wi'lness deposition upon oral
1\1 ' I,

questjons under Section 22.19(d)(3) of the Consolidated Rules of Practice (40 C.F.R. §

22.19 e)(3)), the party must meet Lher of two criteria: (1) the inf~rmation sought cannot be

reasonably obtained by alternate ~ethods of discovery, or (2) there', is a substantial reason to

b \. I h I b .It h' b 'I d ~ . be levr t at re evant pro atlve eVllfence may ot erwlse not e preserve lor presentatIOn y a
. II ,

witness at the hearing. 40 C.F.R. t§ 22.19(e)(3); see also In re: Isochem North America. LLC,

I ' ' i
DOCk1t 1\0. TSCA-02-2006-9143, :2P08 EPA AU LEXIS 8,* 17-18 (March 6, 2008) (noting that

h h C I · h I II! k . d . . th
i

C I'were t e omp amant soug t ea,,:e to ta e a wItness eposltlOn, e. omp amant must meet
. Ii.!

either f the two criteria under 40 a:!F.R. § 22.19(e)(3)). Section 22.19(e)(3) of the Consolidated

Rol~ f ,,,,,tie< ~~ ili, dl,j~,lr' wmd, "'1<00" '"' "m". ,"~,I" ilil' COO" mkd I, 'ho

matter onn re: Isochem North AmHica, LLC, the Respondents are n)reqUired to establish both
\ 1\ i ,

of the e two criteria. Id. Insteatl, under Section 22.19(e)(3) of th~ Consolidated Rules of- , Iii .. 1

, I
Practic (40 C.F.R. § 22.19 (e)(B)), the Court may grant the Respondents leave to take

9
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10

CONCLUSION

dep sitions upon oral questions i~ the Respondents have established the tirst criterion set forth in
I 11 . I

40 9.F.R. § 22.l9(e)(3) - that the ,information sought cannot reasonably be obtained by alternate

metJods of discovery, which JJe Respondents respectfully sUb~it is established by their

MeJorandum of Law in suppoAI. Of the Respondents' Motion to T~ke Depositions Upon Oral

Q I. Th R d \ " h h d'" I \. bl h hue1tIons. e espon ents agree t at t e secon cntenon IS. not app lea e were t e

C II' ,. I' ll! . h h . I . h' Homp amant s WItnesses are lsteu as WItnesses to appear at t e eanng m t IS matter. owever,

J I
, .
I . I

the espondents still are entitled ,to take the Complainant's Witnesses' depositions upon oral

questLns for the reasons set fortJ i,in the Respondents' Motion and t~e Memorandum of Law in

\ !
Supp rt thereof. \

I
Ii 1.
i

WHEREFORE, for the fbregoing reasons and the reasons stated in Respondents'

Mem@randurn of Law in suppo~l of Respondents' Motion to Tak~ Depositions Upon Oral

l IIi I

Questwns, Respondents Chern-Solv, Inc. and Austin Holdings-VA, Inc. respectfully request that

this ~ourt grant their Motion t~ Take Depositions Upon Oral Questions, and grant the

.'",tdO
'" ",h ,"", md '''''h11 ,dior~ 'hi' CO"" d~, jo. ""';''''''''

Dated; R~V\A..~ I'" \'2.0\(2.. Chem-Solv, Inc. and Austin Holdings-VA, L.L.c.

I i

\ By mdLf¥
Charles L. Williams (VSB No. 1145D~

I 'Ma'(wyll H. Wiegard (VSB Ko. 687~7)
GENTRY LOCKE RAKES & MOORE
10 Fra~iliklin Road, SE, Suite 800, R~,anoke, VA 24011
P. O. ox 40013, Roanoke, VA 24022-0013
Teleph ne: 540-983-9300 I
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AUS IN HOLDINGS-VA, L.L.O

Chemsolv, Inc.
II II IIndustrial Avenue, S. E.
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Facility.
. III

CERTIFICATE OF SERVICE
III

I certify that, on February 1C.-\l;'2012, I sent by Federal Express, next day delivery, a copy
of the Respondents' Reply Brief iH Support of Respondents' Motion to Take Depositions Upon
Oral Questions to the addressees likred below.

The ~norable Barbara A Gunninkl

EPA <Dffice of Administrative Law trudges
109914th Street, NW I

Suite 350 Franklin Court
Washihgton, DC 20005

AJ. DAngelo
Senior Assistant Regional Counsel
U.S. EPA - Region III
1650 Arch Street
Philadblphia, PA 19103-2029
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